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INTEREST OF AMICUS CURIAE

The New York State Department of Financial Services (DFS),
led by Superintendent of Financial Services Maria T. Vullo, submits
this amicus curiae brief to assist the Court in answering a question
of state law certified by the United States Court of Appeals for the
Second Circuit. The certified question is whether an insurer or its
agent must return the premium paid by or on behalf of a criminal
defendant for a bail bond if bail is later denied at a sufficiency
hearing and the defendant is never released. The answer is yes.
Under the Insurance Law, as confirmed by well-established common-
law principles governing insurance contracts, an insurer earns a
premium for a bail bond only when it incurs risk on the transaction,
and no risk attaches if the defendant is never released.

DFS has a direct interest in the answer to this question. As
the State’s insurance regulator, DF'S licenses and oversees the bail
bond industry in New York, and has successfully pursued
enforcement activity against bail bond agents for engaging in

unscrupulous practices. See, e.g., Matter of Zouvelos v. N.Y. State

Dep’t of Fin. Servs., 124 A.D.3d 416 (1st Dep’t 2015). Moreover, DF'S



has broad authority to promulgate insurance regulations and issue
guidance governing the bail bond industry.

DFS thus has an interest in presenting this Court with the
correct interpretation of the laws that DFS enforces—particularly
where, as here, neither party has correctly construed New York
law. This Court’s reading of state law will directly affect DFS’s
ability to regulate bail bond premiums. The outcome here also will
affect DFS’s strong consumer-protection mission. See Financial
Services Law §§ 102(G)—(1), 201(b)(2)—(7), 301(c)(1). The consumers
who require protection include the families and friends of criminal
defendants who put up the money for a bond that will get their
loved ones out of jail. Such people are often easily exploited because
they are under pressure to act quickly and have little or no leverage
or understanding of the process. An erroneous answer to the
certified question could seriously impair DFS’s ability to protect

these individuals.?

1 After receiving consumer complaints about the improper
retention of bail bond premiums, DFS was considering issuing
industry guidance or a proposed regulation when it learned last



QUESTION CERTIFIED TO THIS COURT

The Second Circuit has certified the following question:

Whether an entity engaged in the “bail business,” as defined in
Insurance Law § 6801(a)(1), may retain its “premium or compensation,”
as described in Insurance Law § 6804(a), where a bond posted pursuant
to Criminal Procedure Law § 520.20 is denied at a bail-sufficiency
hearing conducted pursuant to Criminal Procedure Law § 520.30, and
the criminal defendant that is the subject of the bond is never admitted

to bail.

year that this Court had accepted the certified question in this case.
In order to take account of this Court’s resolution of the statutory
question presented here, DFS deferred taking any such regulatory
action and instead presents its interpretation of the relevant laws
to this Court.



STATEMENT OF THE CASE
A. New York Law Governing Bail Bonds

1. The Department of Financial Services’
regulation of bail bond sureties and
agents in New York

DFS is New York’s insurance regulator.2 The Legislature has
vested DFS with expansive regulatory authority over financial
products and services, including bail bonds. See Financial Services
Law § 302; Insurance Law § 301; see also Ostrer v. Schenck, 41
N.Y.2d 782, 785 (1977).

“A bail bond is security which seeks to assure the defendant’s
appearance in court in a criminal proceeding.” People v. Pub. Serv.
Mut. Ins. Co., 37 N.Y.2d 606, 611 (1975). Bail bonds are issued by
insurance companies (also known as “sureties”), but are typically
sold by bail bond agents (or “bail bondsmen”), who interact directly
with the criminal defendants and their supporters. “In return for

the State’s release of the defendant from jail, the surety has pledged

2 DFS was created in October 2011 by merging the New York
State Banking Department and the New York State Insurance
Department. For simplicity, this brief will use “DFS” throughout to
refer to the State’s insurance regulator.
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itself to assure the return of the defendant to court.” Id. “If the
defendant Yumps’ his bail, the surety’s security will be forfeited.”
Id. To insulate itself against that risk, a surety typically demands
indemnification in the form of collateral. Those who put up such
collateral are known as “indemnitors.”3

DFS has long overseen the bail bond industry, including both
insurance companies and their bail bond agents. No “person, firm
or corporation” may engage in the bail bond business in New York
without a license from DFS. Insurance Law § 6801(b)(1). The
licensure requirement extends to anyone who “execute[s] as surety
any bail bond” and has “given such bail” more than twice in a
month. Id. § 6801(a). The requirement also extends to the “employees,
officers and agents” of a bail bond company. Id. § 6802(b). DFS may
pursue discipline against a bail bond agent who has engaged in
“dishonest practices or other misconduct,” including if such agent

has “charged or received, as premium or compensation for the

3 This brief will refer collectively to the criminal defendant,
any indemnitors, and anyone who pays the premium as a bail
bond’s “proponents.”



making of any deposit or bail bond, any sum in excess of that
permitted by law.” Id. § 6802(k)(3)—(4).

Insurance Law § 6804 regulates the “premium or compensation”
for “giving bail bond.” As that section provides, “[t]he premium or
compensation for giving bail bond . . . shall not exceed” 10% of the
amount of bonds up to $3,000, plus additional amounts for larger
bonds. Id. § 6804(a).4 The statute prohibits “any greater compensation
for . .. giving bail” and any additional “fee or compensation . . . for
obtaining [a] bail bond.” Id. § 6804(b)(1)—(2).

Bail bond agents were made subject to state regulation in
1922 via provisions added to the Code of Criminal Procedure, which
over time were moved to the Insurance Law. See Code Crim. Pro.
§ 554-b, ch. 303, 1922 N.Y. Laws 686 (eff. Sept. 1, 1922); see also,
e.g., Ch. 545, § 18, 1971 N.Y. Laws 1481. State regulation sought to

address “the many abuses that ha[d] arisen” from “the frauds and

4 Section 6804(a)’s payment ceiling was raised most recently
in 1997, as “an incentive” for bail bond issuers “to assume more
risk.” Introducer’s Mem. in Support, S. 114 (1997). (Addendum 38.)
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machinations of professional bondsmen.” Approval Mem., reprinted
in Bill Jacket for ch. 303 (1922). (Addendum (“Add.”) 11.)

As New York’s Superintendent of Insurance explained at the
time, the “bail bond situation” in 1922 was “a disgrace.” Ltr. from
Superintendent Stoddard to T. Stagg (Mar. 22, 1922), reprinted in
Bill Jacket for ch. 303, supra. (Add. 16.) For example, bail bond
agents would pursue “any amount that they [could] get” above their
allowable commissions from insurers, such as by attempting “to
keep the entire amount” of any property extracted from “the person
seeking the bond.” (Add. 16-17.) As New York City’s chief magistrate
remarked, regulation of such agents served “a great public purpose”
because “there [was] no telling how far they would rob ... poor
unfortunate women”—a reference to the wives who needed to post
bail for their errant husbands. Ltr. from W. McAdoo to Gov. Miller

(Mar. 21, 1922), reprinted in Bill Jacket for ch. 303, supra. (Add. 13.)



2. Bail sufficiency hearings

As enacted in 1922, the legislative scheme regulating bail
bond agents included a provision that empowered courts to probe
the source or sufficiency of any funds or other property used to pay
for a bail bond or to provide collateral for the bond. Such a
proceeding has come to be known as a “bail source” or “bail
sufficiency” hearing.

The 1922 law authorized a court to “examine under oath any
proposed bondsman” or “the officer of any corporation proposing to
execute a bail bond” to determine whether the property supporting
the bond was “feloniously obtained.” Code Crim. Pro. § 554-b(2).
(Add. 6.) If the court was satisfied that the underlying collateral
was sufficient and not tainted, then “[u]pon the allowance of bail
and the execution of the undertaking,” the law mandated “the
discharge of the defendant” by the court. Code Crim. Pro. § 576 (in
effect 1881-1971). (Add. 2.)

The statute permitting source inquiries was moved in 1971 to
the Insurance Law, where it exists today in substantially similar

form. See Insurance Law § 6803(b). Other procedures governing



bail bonds currently exist in the Criminal Procedure Law (C.P.L.),
the successor to the Code of Criminal Procedure. See C.P.L.
§§ 500.10-540.30. A brief summary of those bail procedures follows.

For the period of time when a criminal defendant is awaiting
trial, the court “must, by a securing order, either release him on his
own recognizance, fix bail or commit him to the custody of the
sheriff.” Id. § 510.10. A securing order fixes bail by declaring that,
if a certain amount of money (or a bond reflecting that amount) “is
posted on behalf of [the defendant] and approved,” then the court
“will permit [the defendant] to be at liberty during the pendency of
the criminal action.” Id. § 500.10(3).

As defined in the C.P.L., a bail bond is “a written
undertaking” by one or more “obligors” (a term that could include
the surety, its agent, and the proponents of a bond) that the
defendant will appear in court “while at liberty as a result of an
order fixing bail and of the posting of the bail bond in satisfaction
thereof.” Id. § 500.10(13). The C.P.L. further states that if the

defendant fails to return to court, then the obligors “will pay to the



people of the state of New York a specified sum of money, in the
amount designated in the order fixing bail.” Id.

Once the criminal court has fixed the bail amount, a
defendant (or others supporting his release on bail) may “post bail”
by “deposit[ing] bail in the amount and form fixed by the court, with
the court.” Id. § 500.10(8). A bail bond 1s posted under this definition
if certain documents are filed with the court, including a bond
application and supporting affidavits that meet specified criteria.
See id. § 520.20.

The posting of a bail bond does not automatically entitle the
defendant to release. As a threshold matter, the court “must
examine the bail” to determine whether it complies with the order
fixing bail, id. § 510.40(3)—for example, whether the bond is “in the
amount designated in the order,” id. § 500.10(13).

In addition, at a prosecutor’s request, the court may conduct
a bail sufficiency hearing. See id. § 520.30. At such a hearing, the
court examines the posted bail bond to determine “whether any

feature of the undertaking contravenes public policy.” Id. § 520.30(1).
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This inquiry may extend to any “matters appropriate to the
determination.” Id.

As relevant here, a court is authorized to examine various
factors associated with the bond’s proponents. For example, the
court may inquire into whether “any money or property” used to
procure the bond (whether as collateral or premium) “constitutes
the fruits of criminal or unlawful conduct.” Id. § 520.30(1)(b)—(c).
Similarly, the court may inquire into the “background, character
and reputation” of anyone who has “agreed to indemnify” the
surety. Id. § 520.30(1)(d).

In addition, the court may examine factors that are unrelated
to the bond’s proponents. For example, a court may reject a
proposed bail bond due to concerns about “the qualifications of the
surety-obligor and its executing agent,” id. § 520.30(1)(a), or “the

value and sufficiency of any security offered,” id. § 520.30(1).
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B. Judelson’s Retention of a “Premium” for a
Bail Bond that Never Went into Effect

The certified question arises from a dispute over $120,560
paid by appellants to respondent Ira Judelson, as a premium for a
bail bond intended to secure the release of appellant Arthur
Bogoraz from jail. The following summary of the underlying facts
derives from trial testimony and documentary evidence in this case,

as well as from information in the public record.

1. The proposed bail bond

In 2011, Arthur Bogoraz was arrested and indicted on charges
of perpetrating a multimillion-dollar no-fault insurance fraud
scheme. The New York Office of the Attorney General (“the
prosecutor”’) conducted the investigation and prosecuted the case.?

(See App’x (A.) 258, 261.) Bogoraz fled the country to evade the

5 DFS’s criminal investigators assisted in the fraud
investigation. See A.G. Schneiderman Announces Conviction and
Jail Time in Multi-million Dollar Insurance Scheme (June 26,
2013), https://ag.ny.gov/press-release/ag-schneiderman-announces-
conviction-and-jail-time-multi-million-dollar-insurance.
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charges. He was later arrested in Puerto Rico en route to reentering
the United States. (A. 87-89.)

Supreme Court, Kings County, fixed bail at $2 million. (A. 91,
258.) Karine Gevorkyan, Bogoraz’s spouse, sought to obtain a bail
bond from two successive companies—and paid a premium to
each—but each declined to post the bond and refunded the money
because of concerns that Bogoraz was a flight risk. (A. 95-96, 201,
226, 258-260.) Gevorkyan then approached Judelson, a bail bond
agent for International Fidelity Insurance Company. Judelson
agreed to post a $2 million bond. (A. 98-107, 173-174, 216217, 240.)

After the parties signed certain paperwork, Gevorkyan gave
Judelson a check for $120,560, representing the premium for the
bond.¢ (A. 106, 238.) The funds were drawn from a savings account
of appellants Sam and Inna Moldaver, friends of the Bogoraz

family, allegedly as “a gift.” (A. 110, 130, 167.) The Moldavers and

6 As the federal district court observed, this amount exceeded
by $300 the statutory maximum for a bail bond premium under

Insurance Law § 6804. (A. 53.) The excess $300 was ordered refunded
and 1s no longer at issue.
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other proposed indemnitors also identified various real properties
as collateral for the bond. (A. 128-129, 242-253, 255.)

The parties’ transaction is reflected in (1) a bail undertaking
signed by Judelson, on behalf of International Fidelity (A. 241); and
(2) an indemnity agreement signed by Gevorkyan (A. 244-245).
Judelson testified that these documents governed “[n]ot just the
premium,” but “everything involved in the case.” (A. 205.) The
indemnity agreement refers twice to the premium. In the first
paragraph, Gevorkyan agreed “immediately” to pay “the premium
for the bond” upon the insurer’s “executing or procuring to execute,
or guaranteeing, or continuing the bond.” (A. 245.) In the fifth
paragraph, the insurer reserved the option “at any time, and for any
reason satisfactory to it, to surrender the principal [i.e., Bogoraz]”
and “return the unearned premium.” (A. 245.)

These documents contain no term explicitly making the
premium nonrefundable in the event that bail was denied. Judelson
testified that he orally explained to appellants that the premium
would be “earned” when “the bond was posted” (A. 269), and that it

would not be refunded if the judge chose to “deny the bail” (A. 209).

14



Judelson’s employee, Yousef Jabr, claimed to have made this point
“many times” to appellants. (A. 180-181.) Gevorkyan countered

that these discussions “never” happened.” (A. 261.)

2. Judelson’s retention of the premium after
the bond’s rejection

Supreme Court held a source hearing on the Bogoraz bond in
March 2012. (A. 241, 253, 258.) The prosecutor argued at the
hearing that the Moldavers could not account for their receipt of the
funds forming the premium; that the proposed valuations and
sources of the collateral properties also were questionable; and that
the bond’s proponents had thus failed to show that these assets

were not the product of criminality. Supreme Court accepted the

7 In February 2015, in a regulatory communication in
connection with Jabr’s licensing application, International Fidelity
represented to DFS that its bail bond agents will provide to
indemnitors various documents including a form “Bail Bond
Agreement” and “Premium Receipt” that state, respectively, that
the “premium for the Bond is fully earned upon Defendant’s release
from custody” and that “the premium owing or paid is fully earned
upon the Defendant’s release from custody.” Such language is
consistent with DFS’s interpretation of the law and contractually
forbids International Fidelity or its agents from retaining a
premium when a criminal defendant is not released on bail.
However, those documents are not part of the transaction here.

15



prosecutor’s arguments and, in April 2012, disapproved the bond.
(A. 249.) Bogoraz was therefore not released. (A. 107, 262.) The
bond denial was affirmed on appeal. See People ex rel. Aidala v.
Warden, 100 A.D.3d 667 (2d Dep’t 2012).

Bogoraz then pleaded guilty to fraud and money laundering

and was sentenced to three-and-a-half to seven years’ imprisonment.

C. Procedural History

After bail was denied, appellants asked Judelson to refund
the premium. Judelson refused. (A. 123, 168, 255, 266.)

In November 2013, appellants filed this federal diversity
action seeking recovery of the $120,560 paid to Judelson for the
rejected bond application. The amended complaint asserts claims
for breach of contract and unjust enrichment. (A. 57-67.) As
relevant here, the complaint alleges that the criminal defendant’s
release from custody is a “condition precedent” to earning a bail

bond premium. (A. 62, 64.)

16



1. The district court finds for Judelson

The federal district court conducted a bench trial in March
2015 and ruled for Judelson on all claims. (A. 26-56.)

The district court concluded that the parties’ written
agreement “does not specify at which point the premium is earned.”
(A. 41.) The court thus viewed the contract as ambiguous and
resolved the perceived ambiguity with extrinsic evidence. (A. 41.)
In particular, the court found “credible” Judelson’s testimony that
he explained to appellants that the premium would be earned when
the bond was posted, “in advance of the sufficiency hearing.” (A. 44.)
And the court found appellants’ contrary testimony to be “less
credible” than Judelson’s. (A. 45.)

The district court deemed New York statutes to be “not
dispositive” of when a bail bond premium is earned. (A. 52.) The
court located support for its contractual conclusion in a 2010 DFS
Counsel Opinion, quoting language from that Opinion stating that
a “bail bond agent earns a commission” from the insurance company
“when the bail bond is placed.” (A. 50 (quoting DFS Off. of Gen.

Counsel, Op. No. 10-11-15 (Nov. 23, 2010)).)
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2. The Second Circuit seeks this Court’s
guidance on New York law

On appeal, the Second Circuit declined to decide the
contractual issue without guidance from this Court on whether
New York law addressed an insurer’s ability to retain a bail bond
premium. See Gevorkyan v. Judelson, 841 F.3d 584 (2d Cir. 2016)
(reproduced at A. 4-13).

The Second Circuit opined that “New York’s statutory scheme
does not resolve” whether a bail bond company may “retain a
premium where a bond it posted was rejected by the court.” Id. at
587—88. According to the Second Circuit, although article 68 of the
Insurance Law “controls the amount of the premium a bail bondsman
may charge,” the Insurance Law says “nothing” about “when that
premium 1s actually earned.” Id. at 587. Nor had appellants
“identified any authoritative New York case law” addressing that
question. Id.

The apparent “dearth of New York authority” made the
Second Circuit “reluctant” to apply the basic insurance law principle—
urged by appellants—“that the premium must follow the risk.” Id.

at 588. The Second Circuit therefore turned to this Court for

18



guidance. See id. In doing so, the court reasoned that a general state
law “prohibition” on retaining a premium for a rejected bail bond

would moot any case-specific question of “contract interpretation.”

Id.

ARGUMENT

THE INSURANCE LAW PROHIBITS RETENTION OF A BAIL
BoOND PREMIUM IF THE CRIMINAL DEFENDANT IS NOT
RELEASED ON BAIL

The plain language of New York’s Insurance Law requires
that a court grant bail and release a criminal defendant before an
insurer may retain the premium paid for a bail bond. This
interpretation of New York’s statutes reflects the fundamental
principle of insurance law that no premium is earned unless and
until an insurer actually assumes a risk of financial loss. In the bail
context, that risk is incurred only when the criminal court approves
a posted bond and the defendant is released from custody.

No party to this appeal has offered a correct interpretation of
New York statutory law. Judelson erroneously argues that the

Insurance Law permits charging a premium once a bail bond is
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submitted to the court, even if bail is later denied and the bond
never comes into effect. Br. for Respondent (Resp. Br.) 3-10.
Appellants in turn wrongly assert that the Insurance Law is silent
about when a premium is earned, and that this dispute therefore
turns on either contract law or nonstatutory principles. Br. for
Appellants 15. Contrary to both parties’ assertions, the Insurance
Law speaks directly to the certified question and evinces legislative
intent to condition payment of a premium on the defendant’s actual

release on bail.

A. The Insurance Law Conditions Payment of a
Bond Premium on the Criminal Defendant’s
Release on Bail.

As Judelson concedes (Resp. Br. 5), Insurance Law § 6804
regulates the compensation that insurers or bail bond agents may
collect in New York, and strictly limits the charges that may be
imposed on persons seeking a bail bond. See McKinnon v. Int’l Fid.
Ins. Co., 182 Misc. 2d 517, 520 (Sup. Ct. N.Y. County 1999). Two
restrictions are relevant here. First, the statute caps the allowable
amount of any premium charged by a surety to a certain percentage

of the value of the bond. Insurance Law § 6804(a). Second—and
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dispositive for this proceeding—the statute delimits the circumstances
under which a premium may be collected. Specifically, a premium
1s due only for “giving bail bond.” Id.; see Resp. Br. 3 (agreeing that
a premium is earned only upon “giving bail bond”). And the statute
expressly prohibits any other “fee or compensation” from being
“charge[d] or receive[d]” by a surety or bail bond agent, either for
“giving bail” or for “obtaining” a “bail bond.” Insurance Law
§ 6804(b)(1)—(2).

As a textual matter, the answer to the certified question thus
turns on what the Legislature meant by linking the premium to
“g1ving bail” or “giving bail bond.” Id. § 6804(a), (b). The dictionary
definition of this phrase equates “giving bail” to releasing the
defendant: to “give bail is to allow a prisoner to pay money to leave
jail until a trial.” Merriam-Webster Learner’s Dictionary (“bail”)
(emphasis added).®

Other language in the Insurance Law’s bail bond provisions

confirms that the Legislature considered bail to be given only upon

8 http://www.learnersdictionary.com/definition/bail (visited
May 4, 2017).
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a defendant’s release. See Friedman v. Conn. Gen. Life Ins. Co., 9
N.Y.3d 105, 115 (2007) (assessing legislative intent requires
“construing all parts of an act together”). In particular, the
Insurance Law equates “giving bail” with “executing” bail (or the
bail bond), and presumes that executing bail will result in the
defendant’s release. For example, Insurance Law § 6801(a) requires
licensure of anyone who “execute[s] as surety any bail bond” and
has “given such bail’—i.e., executed a bail bond—more than twice
in a month. And Insurance Law § 6803(b) authorizes a court at a
bail source hearing to examine any agent “proposing to execute a
bail bond”—language indicating that, until the court approves bail
after the hearing, a bail bond has only been proposed, not executed
or given. Indeed, the principal legal definition of “execution” is
“[t]he act of carrying out or putting into effect (as a court order or a
securities transaction).” Black’s Law Dictionary (“execution”) (10th

ed. 2014).2 Under New York’s procedures, no bail bond is fully

9 One C.P.L. provision—not in the Insurance Law—appears
to use the word “execute” in the narrower sense of merely signing
the documents that constitute the bail bond application, including
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carried out or put into effect until a court approves bail and the
defendant is released.

The history of the Insurance Law’s bail bond provisions
reinforces this interpretation. The sections just described remain
materially unchanged from the Legislature’s original 1922 enactment
of Code of Criminal Procedure § 554-b. (Add. 5-8.) See Matter of
Albany Law Sch. v. N.Y. State Off. of Mental Retardation & Devel.
Disabilities, 19 N.Y.3d 106, 121 (2012) (recognizing that “statutes
passed at the same legislative session” should be “construed together”
(quotation marks omitted)). And other provisions in existence in
1922 provided, for example, that upon “execution of the undertaking,
the court or magistrate must make an order . . . for the discharge of

the defendant,” and that such order must note that the defendant

the supporting affidavits. See C.P.L. § 520.20(1)(a). While “execute”
may be used in this limited sense, see, e.g., Rodless Props., L.P. v.
Westchester Fire Ins. Co., 40 A.D.3d 253, 254 (2d Dep’t 2007)
(describing “two ways” in which “execute” can be interpreted), the
Insurance Law plainly uses “execute” in the distinct sense of
finalizing or carrying out a transaction—as demonstrated most
clearly in the provision that refers to a bail bond application (which
by law must be “subscribed and sworn” under C.P.L. § 520.20) as a
mere “propos[al] to execute a bail bond, Insurance Law § 6803(b).
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had “given sufficient bail.” See Code Crim. Pro. § 576 (emphasis
added). (Add. 2.) Thus, from their inception, New York’s bail bond
procedures have equated bond “execution” and the “giving” of bail
with the defendant’s release.

This interpretation is further supported by the fact that the
Legislature plainly intended the premium authorized by the
Insurance Law to be compensation for an insurer’s assumption of
risk—risk that is incurred only when a defendant is actually
released on bail. As the Second Circuit correctly observed, Insurance
Law § 6804(a) makes the allowable amount of any premium “directly
proportional to the size of the bond,” thereby “tying the amount of
the premium to the amount of risk” incurred by the insurer.
Gevorkyan, 841 F.3d at 587; see 5 Couch on Ins. § 69:1 (rev. Dec.
2016) (stating that, as a rule, “[t]he amount of the premium varies
in proportion to the risk assumed”). Likewise, when the Legislature
in 1997 increased the maximum allowable premium for bail bonds,
it did so as “an incentive [for insurers] to assume more risk.”
Introducer’s Mem. in Support, S. 114 (1997). (Add. 38.) Allowing an

insurer or its agent to retain the premium when a defendant is
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never released, and no risk is ever incurred, would not promote this
legislative purpose.

Still other provisions of New York law similarly presume that
“giving bail” will result in a defendant’s freedom from detention.
For example, the C.P.L.’s extradition sections require a court to
“commit [an out-of-state offender] to the county jail” pursuant to an
extradition warrant “unless the accused gives bail.” C.P.L. § 570.36.
Other States’ laws likewise consistently consider “giving bail” to be
the opposite of detention and the equivalent of release. See, e.g.,
Ala. Code § 15-4-5 (person refusing to answer question about cause
of death “must be committed to jail by the coroner, unless he gives
bail”); Cal. Penal Code § 985 (court “may order the defendant to be
committed to actual custody, unless he gives bail”); S.C. Code
§ 15-17-210 (civilly detained debtor “shall be discharged . .. upon
giving bail”); Tex. Code Crim. Proc. art. 24.23 (detained witness
“shall be at once released upon giving bail”).

All of these sources thus confirm that Insurance Law
§ 6804(a)’s authorization for an insurer to collect a “premium . . . for

giving bail bond” requires that the bond be fully and finally
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executed, and the defendant released, before the premium is earned

and may be retained.°

B. Insurance Law § 6804’s Use of the Word
“Premium” Incorporates the Well-Established
Principle that Premium Follows Risk.

The requirement that a defendant be ordered released before
an insurer or its agent can retain a bail bond premium reflects the
well-established principle of insurance law that a premium is
earned only when risk of loss is incurred. Insurance Law § 6804’s
use of the word “premium” incorporates this firmly settled rule.

Although bail bonds are issued as part of the criminal process,

the Legislature intended them to be governed as insurance

10 Consistent with this interpretation of New York law, the
parties’ own documents in this case presume that the parties’
mutual obligations would arise only upon Bogoraz’s release on bail.
The written bail undertaking contains International Fidelity’s
promise to stand as surety for Bogoraz after his “having been duly
admitted to bail.” (A. 241.) The accompanying bail affidavits refer
to the $120,560 premium as “consideration” for International
Fidelity’s “becoming such surety,” and expressly describe the bond
application as being offered “to induce the Court to accept the said
surety.” (A. 242 (emphasis added).) While none of this language
expressly makes a prepaid premium refundable, it nonetheless
reflects the parties’ understanding that the bail bond would not be
operative until Bogoraz’s release.
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products. Section 6804’s predecessor was moved to the Insurance
Law in 1971 upon repeal of the Code of Criminal Procedure, where
that section initially resided. See Ch. 545, § 18, 1971 N.Y. Laws
1481; see also Nostrom v. A.W. Chesterton Co., 15 N.Y.3d 502, 507
(2010) (reiterating that statute’s history and context inform its
interpretation). The relocation embodied legislative recognition
that such a law did not “belong in a body of criminal procedure law”
and was “more appropriate[ly]” included among insurance
provisions. Mem. at 1, reprinted in Bill Jacket for ch. 545 (1971).
(Add. 26.) Accordingly, New York law today deems sureties and bail
bond agents to be “doing an insurance business” and subjects them
to many of the substantive and procedural requirements applicable
to other insurers. Insurance Law § 6801(a)(1); see also, e.g., id.
§ 2302(a) (DFS’s ratemaking authority).

Moreover, the parties to this proceeding all recognize that this
case i1s about insurance, confirming that reference to insurance
principles is appropriate. Both sides in this case refer to the
$120,560 1n dispute as the “premium” paid for a bail bond intended

to secure the release of Arthur Bogoraz from jail. (A. 106, 190, 206—
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207, 227.) A written receipt labels this amount the “premium on”
the bond. (A. 238.) And Judelson repeatedly testified that he
“earned” this alleged $120,560 “premium.” (A. 203, 223, 269.)

Use of the word “premium” is significant. In the insurance
context, a “premium” by definition is compensation to an insurer for
assuming the risk of financial loss in an insurance contract. And
where, as here, “a statute does not define a particular term, it is
presumed that the term should be given its precise and well settled
legal meaning in the jurisprudence of the state.” People v. Duggins,
3 N.Y.3d 522, 528 (2004) (quotation marks omitted).

In New York, the well-established rule is that “[t]he premium
paid by the insured and the peril assumed by the insurer are
correlatives, inseparable from each other, since it is their union
which constitutes the essence of the insurance contract.” 69 N.Y.
Jur. 2d Insurance § 1039 (rev. 2017). “All insurance law makes one
of the elements of insurance the payment of a premium,” and in
exchange for this “consideration” the insurer “takes a chance or a
risk of” loss and insures “against such risk.” Ollendorff Watch Co.

v. Pink, 279 N.Y. 32, 36 (1938).
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An insurer thus “is entitled to recover the premiums” owed
under a policy only if the insured actually “had a risk which fell
within the coverage.” Home Ins. Co. v. Chang, 41 N.Y.2d 288, 290
(1977). Where no such risk ever attaches, “obviously, no premium
can be charged,” S.A.F. La Sala Corp. v. CNA Ins. Cos., 291 A.D.2d
228, 229 (1st Dep’t 2002), and any prepaid premium must be
refunded, O’Connor Transp. Co. v. Glens Falls Ins. Co., 204 A.D. 56,
57 (4th Dep’t 1922). The principle that premium follows risk has
been applied where, as here, a bond required government approval,
but that “contingency never took place,” and “[t]he failure to procure
the permit left the defendant without risk.” Lattarulo v. Nat’l Sur.
Co., 119 Misc. 154, 155 (Mun. Ct. N.Y. County 1922). The key
determinant of whether a premium has been earned is whether the
event that “activates coverage and places the insurer[ ] at risk” of
financial loss has occurred. Matco Prods., Inc. v. Boston Old Colony

Ins. Co., 104 A.D.2d 793, 795 (2d Dep’t 1984).11

11 Some decisions suggest in dicta that, under the common
law, an insurance premium may be nonrefundable if a prospective
insured has engaged in fraud, presumably regarding the procurement
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These principles are not unique to New York. Across
jurisdictions, “[t]he risk undertaken by the insurer is an essential
element of a contract of insurance, and no premium is due from the
insured unless the risk attaches.” 5 Couch on Ins. § 69:2. “It follows
that an insurer may not charge a premium for any period of time
during which insurance is not in effect.” Id.; accord Autumn Ridge,
L.P. v. Acordia of Va. Ins. Agency, Inc., 613 S.E.2d 435, 438 (Va.
2005) (canvassing authority). “Similarly, if risk has never attached
because an insurance policy was void ab initio, the insured is
entitled to a return of all premiums paid.” In re Texas Ass’n of Sch.
Bds., Inc., 169 S.W.3d 653, 659 (Tex. 2005).

The manner in which premium is calculated reflects the
well-settled view that premium is compensation for an insurer’s
assumption of risk. The primary aims of insurance ratemaking
(which determines the premium that insurers may charge) are to

estimate “costs associated with the transfer of risk” and to set an

of insurance. See, e.g., O’Connor Transp., 204 A.D. at 57; Lattarulo,
119 Misc. at 155. That theory is irrelevant here where there is no
such claim.
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appropriate “premium for that risk.” Casualty Actuarial Soc’y,
Statement of Principles of Property & Casualty Insurance
Ratemaking (May 1988). (Add. 45.) Consistent with this principle,
the Legislature increased the maximum allowable bail bond
premium under Insurance Law § 6804(a) in 1997 specifically to
encourage insurers to take on more risk. See supra at 6, 25. It would
make no sense for an insurer that incurs no risk to retain a
premium designed to compensate the insurer for incurring risk.

In short, under settled New York law, an insurance premium
entails risk. “Nothing in the statutory language or legislative
history” of § 6804 “suggests that the Legislature intended to depart
from this long-standing and commonly accepted definition.” See
Matter of Moran Towing & Transp. Co. v. N.Y. State Tax Comm’n,

72 N.Y.2d 166, 171 (1988).
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C. The Authority Cited by Judelson Does Not
Support Retention of a Premium Paid for a
Bail Bond that the Court Rejected.

Judelson’s contrary interpretation of the Insurance Law is
meritless.

First, Judelson offers no support for his contention that a
premium is earned upon “posting” a bond, as that term is used in
the C.P.L. See Resp. Br. 5—6. By its plain terms, the authorization
in Insurance Law § 6804 to charge a premium is not attached to
posting a bond, but rather to “giving” bail—i.e., executing the bail
bond and thereby effecting the defendant’s release. And merely
posting bail 1s plainly insufficient to secure a defendant’s release.
Only if a posted bond is “approved” may the defendant “be at
liberty.” C.P.L. § 500.10(11)(3); see id. § 510.40(3) (directing court
to examine whether some feature of posted bail “requires or
authorizes disapproval thereof’). Moreover, a court has authority to
review the source or sufficiency of a posted bond and may reject the
bond on various grounds. See C.P.L. § 520.30. Accordingly, the
posting of a bond is more accurately seen as a proposal to execute a

bail bond, see Insurance Law § 6803(b)—rather than the final

32



execution that is required to justify the premium authorized by
§ 6804(a).

Second, there is no merit to Judelson’s argument that a 2010
opinion letter by DF'S endorsed the position that Judelson takes here.
See Resp. Br. 6 (citing DFS Off. of Gen. Counsel, Op. No. 10-11-15
(Nov. 23, 2010)). The DFS opinion addressed a distinct question: the
point at which a bail bond agent earns a commission from the insurer
for whom the agent works. (See Add. 46.) DFS’s answer relied on the
default common-law principle that governs insurance agents’ earning
of commissions from insurers absent any agreement to the contrary.
The opinion did not address the separate question of when an insurer
earns a bail bond premium from or on behalf of a criminal defendant.
This distinction is a meaningful one: while Insurance Law § 6804
precludes an insurer or its agents from imposing additional fees or
charges on the insured above the statutorily permitted premium, the
insurer and its agents are free to arrange between themselves how
the former will compensate the latter.

As the DFS opinion explained, the agent’s compensation from

the insurer is controlled not by § 6804, which regulates the
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premium, but rather by the contract between the bail bond agent
and the insurer. (Add. 47.) The two are not necessarily identical:
the agent may be entitled to compensation from the insurer even if
the insurer is not entitled to receive a premium from or on behalf of
the defendant. While DF'S noted that, as a default rule, a commission
will be a cost covered by the insurer out of the premium, DFS
further noted that this default rule yields to “an agreement
specifying otherwise.” (Add. 47.) And the DFS opinion expressly
declined to address whether a commission was owed where the
criminal court, as in this case, had rejected a bond after a source
hearing. (Add. 47.)

Third, the March 2012 court order (or “cut slip”) directing
Bogoraz’s appearance at his bail source hearing does not, as
Judelson argues (Resp. Br. 5), permit retention of the premium.
This one-sentence order states that Bogoraz had “given Sufficient
bail” to progress to a source hearing. (A. 253.) As Judelson testified,
however, the cut slip simply “notifie[d] the department of
corrections to produce” an imprisoned Bogoraz for that hearing, at

which the court would determine whether to accept the bond and
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order Bogoraz’s release. (A. 270.) Nothing about this document
purports to dictate when an insurer may retain a premium if (as
occurred here) bail is denied at the hearing.

Finally, the legal question of when a premium is earned does
not depend on whether appellants “have only themselves to blame”
for the bail bond’s rejection here, as Judelson asserts. Resp. Br. 18.
If the premium were earned when the bond is posted, rather than
when the defendant is released, the impact of that rule would fall
on all proponents, however faultless. A court may inquire into any
“matters appropriate to the determination” whether to approve a
posted bond, C.P.L. § 520.30(1), and may reject the bond for, among
other reasons, inconsistency with the order fixing bail, id.
§ 510.40(3); doubts about the qualifications of a surety, id.
§ 520.30(1)(a); or a concern that the bond is not sufficient to
guarantee the defendant’s appearance, id. § 520.30(1). Some of
these reasons will not be attributable to conduct by the persons who
paid the premium.

To be sure, a bond’s proponents may share blame where they

fail to persuade a court that their funds came from a legitimate
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source. But even then, equity would not compel forfeiture of the
premium to the bail bond agent. Such an outcome would reward,
and thereby encourage, bail bond agents’ submission of bond
applications doomed to fail a source hearing—conduct that
“contravenes public policy.” Id. § 520.30(1).

The rule Judelson proposes conflicts not only with the text of
Insurance Law § 6804(a), but also with the statute’s policy “to
protect defendants and their families,” Gevorkyan, 841 F.3d at 589,
when in the “unfortunate” position of requiring bail, Ltr. from W.
McAdoo, reprinted in Bill Jacket for ch. 303, supra. (Add. 13.) The
Legislature has balanced the “competing interests” at stake, and
enacted a statute that requires refund of a premium when a bail

bond is rejected for any reason. See Gevorkyan, 841 F.3d at 589.
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CONCLUSION

The Court should answer the certified question in the negative
and hold that a bail bond premium is not earned under Insurance
Law § 6804(a) until the criminal court approves the bond and orders

the defendant released from custody.
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" discharge.

CODE OF CRIMINAL PROOEDURE

“of justification, and the undertaking of bail, to be ﬁled
with the clerk of the court to which the depomtlons andf,
statement must be sent, as prescribed in section 221. ‘

On allow- §V576. Upon the allowance of the bail and the execu-

ance of

oall, &nd, tion of the undertaking, the court or magistrate must make

execution
of under-~

taking ATl order, signed by him, with his name of office, for the
. ejendan
tobedis- (lischarge of the defendant to the following effect :

ot o “To the sheriff of the county of , [or, in the
city and county of New York, “tothe keeper of the city |
prison of the city of New York:”] “ A. B, who is detained -
by you ona commitment to answer a charge for the erime
of, [designating it generally,] having given sufficient bail
to answer the same, you are commanded forthwith to dis-

charge him from your custody.”

Itbatl die-  Q 577, If the bail be disallowed, the defendant must be
detamed in custody until lawful discharge. ,

ARTICLE IIIL

BAIL, UPON AN INDICTMENT BEFORE CONVICTION.

SectroN 578. In misdemeanor, officer to take defendant before a magistrate.
579, In felony, to deliver him into custody.
580. Taking bail, when offense is bailable.

581. Bail, how putin. Form of undertaking. o

582, Sections applicable to qualifications of bail, to putting in and jus- '{

tifying bail, and to incidental proceedings. - o

In misdes }578. When the crime charged in the indictment is a

7. . Ineanor,

officerio misdemeanor, the officer serving the bench-warrant must,

fendant  if reqnired take the defendans before a magistrate in the
magis-

 trate county in which it is issued, or in which he is arrested, for
the purpose of giving bail as prescribed in sectlons 302 and
305.

. In felony, § 579. If the crime charged in the indictment be a
g?ilr;l:jgggr felony, the officer arresting the defendant must deliver him
into custody, according to the command of the bench-war.

rant, as prescribed in section 301.
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6374—A

1971-1972 Regular Sessicns

1IN SENATE

April 5, 1971

B. C. Smith)—read twice and ordered printed, and when printed
to be committed to the Committee on Agriculture and Market-

i

Introduced by COMMITTEE ON RULES-—(at request of Mr. ,

ing-—committee discharged, bill amended, ordered reprinted. as _

amended and recommitted to said commitiee

AN ACT

To amend the agriculture and markets law, civil practice law
and rules, correction faw, executive law, family court act,
generai construction law, general municipal law, insurance
law, judiciary law, fabor law, lien law, penal law, uniform

~ district court act, uniform justice court act, and vehicle and

— traffic law, in refation to adding thereto certain provisions

———  substantially simitar to certain laws repealed by the criminai

- procedure law, and to conforming and harmonizing certain

——  provisions thereof to provisions of the said criminal procedure

— law

¥|

i

Compared by

Approved =

NEW YOR# STATE LIBRARY i
MICROFIEMED "
Pate, &Y ?F ....... o | . ‘
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Nooof printed Hhills ReAadi e eiia g 1eRENEBE
{

exeliive of bolle g, E‘:).J.
Add. 22

LY
Wer, ok DS SITRN LM 5



S 374 n

B-203 (6/68) BUDGET REPORT ON BILLS Session Year

SENATE | NO RECOMMENDATION ASSEMBLY
 No. 53Th-A No.

' Title: in relatiom to adding thereto certain laws, répealiﬁgﬁﬁﬁ thf

erixiaal precedare and to conforming and harmonizing certain pr0R éiaU

thsr@ar to provisions of the said criminal procedure law,.;

~ The above bill has been referred to the Division of the Budge*,~\r
comment. After careful review, we find that (a) the bill does not affect
State finances in any way, (b) the bill has no appreciable effect on State
programs or administration, and (c) this office does not have the techﬂicel
responsibility to make a recommendation on the bill.

wa therefore make no recommendation.

f gggﬁjyi
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Multiple memorandum recgived from Lne

State Comptroller dated S KUW

ti“& the f011ow+nu bill iq of  3,=
"No Interest’ ;o the Depaxtment of § ?“  ;}f,f

Audit and Control

Intro. No. ~ Print No.
S- éo’%/” .
Tie uriginal memorandum filed wiuh°i7”'““"s
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BERNARD C.SMITH THE SENATE
2NP DISTRICT
CHAIRMAN STATE OF NEW YORK
COMMITTEE ON CONSERVATION ALBANY
AND RECREATION 12224

June 14, 1971

Honorable Michael Whiteman
Executive Chamber

State Capitol

Albany, New York 12224

Dear Mike::

" I think that this is a good bill and I hope
that it will recelve the Governor's favorable
consideration. ’

With kindest personal regards, I am
Sincerely,

§§;§§%%‘§%C§§TTH

BCS/clh

3
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M_MQEAEHHM

Ris AN A“"'oo amend the agrlculturvsdnJ narketﬁ law,
civil practice law and rules, .oicees

and vehicle and traitic law,,ln ‘

to adding thereto certain pIOVl -

stantially similar to coertain laws re

by the criminal procedure law, and t

torming and harmon141ng ce rtaln\‘

‘thereof to prov1=10ns of Lhe Sf

procrdure lnw : ,

*Purpoee of the Blll

Lo The Cod of Lrlmlnal Procedure contalns a subStan
e,number of prov1eron .

rfcarrled forward into the orlmlnal Procedure Law.
these provisions are of continuing utility or va
- must be otherwise dispcosed of lest they fall whe
~of the Code of- Criminal Procedure becomes effecti
~ember 1, 1971. This bill accompllshes that task ~*f
ates lll Code’of Crlmlnal

rhese relocated prov1sron:, therefore, survive th
the Code of Crlmlnal Drocedure. -

bummary of PrOVlblonS ot the«Blll-

: A bIlLt dLSCIlptlQn of some of the present;Code of k
~ Criminal Procedure provisicns proposed for tran?ter elsewhere -
will Jllustrate the PUIpDSe ot thls bill. ” 7

In 1mllar crrcumstances on the adOptlon of the rev1sedi
Penal Law, many sections of the old Penal Law dealing with
cruelty to anigals were transferred to the Agrlculture“and' -
Markets Law (see Ag & Mark Law §§ 350 - 370). The Code of
Criminal Procedure, too, in sections 117-a - 11l7-f , deals
- with cruelty to animals.o‘lt is therefore proposed,
~tions 1-6 of this bill, to transfer these prov1si
batim, to the Agrlculture and Markets Law, to 301;
bre thrcn from the old Penal Law. -

, ~ The prov151ons of the Lode of Criminal Proc d re g
d@allng with reprieves, commutations and pardons (§ .
697}, are pbasically matters rnvolv1ng the exerciss o
cxecutive prerogatlves by the Governor Since they apr
“priately belong in the :xecutlve Law, sectlon l2 of thls
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bill proposes their relocation in sald law.

such fiscal matters presently in the Code of Criminal
Procedure as fees to jurors and witnesses (§731) and fees
in criminal actions due to municipalities (§740-a) are pro-
posed for transfer to the General Municipal Law ( see Bill
§§ 15, 16). -

The Code of Criminal Procedure contains ‘three "I 1tles"
dealing with impeachment of public officials and removal ot
judicial officers (§§12-20; 118-131; 132), which are inappro-
priate for a body of law concerned w1th general criminal pro-
cedure. This bill (§§19, 24, 25) therefore proposes that
these provisions be transferred to the Juoﬂc1ary Law where
they will be more comfortably housed. 2

With regard to sections 685 ~ 691 of the Code of Crim-
inal Procedure, which deal with the administrative provisions
- for the disposal of stolen property, it is considered that they
- fit more appropriately into Part Four of the Penal Law, a colle-
ction of "Administrative Provisions." Accordingly, section =

30 of this bill proposes their transfer to ald Part of the . ¥

Penal Law as a new Article 450,

Statement in Support of the Bill:

The transferral of Code of Criminal Procedure provisions
to other bodies of law is almost invariably a verbatim trans-
position. In those few instances where there is a variance
between the Code of Criminal Procedure language and that of
the transferred provisions, it is occasioned solely by the
necessity to conform to the language and numbering system of
the CPL. ~

The net effect of this bill is that the sections of
the Code of Criminal Procedure with which it deals survive -
in new locations and with different section numbers - the
repeal of the Code of Criminal Procedure on September 1, 1971.
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DEPARTMENT OF CORRECTIONAL SERVICES

GOV, A.E. SMITH
STATE OFFICE BUILDING RUSBELL G. USWALD
P.0. BOX 7033 COMBISEIONE R
ALBANY, N.Y, 12225
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SUPPORT
T0: Honorable Michael Whiteman - Couneel to the Governor
FROM: Russell G. Oswald - Commissioner

RE: SENATE 6374-A

"“An act to amend the agriculture and markets law, civil
practice law and rules, correction law, executive lasw, family court
act, general comstruction law, general municipal law, imsursnce law,
judiciary law, labor lsw, lien lew. penal law, uniform district
court act, uniform justice court act, and vehicle and traffic law,
in relation to adding thereto certain provisions substantially
similar to certain laws repealed by the criminal procedure law,
and to conforming and harmonizing certain provisioms thereof te
provisions of the said criminal procedure law."

1. Purpose

To make conforming end technicel zmendments to
various laws as a result of the enactment of the
criminal procedure law.

2. Summary

Various laws would be amended to accomplish the
above.

3. Justification

With the advent of the Criminal Procedure Law oa
September 1, 1971 and the repeal of the Code of
Criminal Procedure it 1s necessary that various lawe
be asended to conform to the provieions of the
Criminal Procedure Law and tc replace certain
provisions of the Code of Criminal Procedure.

N
Lk
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STATE OF NEW YORK

DEPARTMENT OF MOTOR VEHICLES
504 CENTRAL AVENUE

W Nt L.Tora ¢
'NGENT L. ToFA ALBANY, NEW YORK 12206 LeaAL Divisian
Cowmama o JaseEPH R.DoNovAaN

FIasT ASSISTANT COUNSEL

June 17, 1971

TO: Honorablz Michael Whiteman, Counsel to the Governor

RE: Senate Bill No. 6374-A (Committee on Rules)

The above bill amends various consolidated laws, includ-
ing the Vehicle and Traffic Law, by adding provisions to such
laws which used to appear in the Code of Criminal Procedure.
The approval of the bill is necessary in order to permit the
continuation of procedures on and after September 1, 1971,
the effective date of the Criminal Procedure law.

The bill adds to the Vehicle and Traffic Law prior provi-
sions of the Code of Criminal Procedure with respect to pleas
of guilty and not gullty to a traffic infraction, arraignments
for traffic violations and stay orders on appeals from convic-
tions for traffic viclations.

The failure to approve this bill would result in utter
chaos in the administration of traffic courts on and after
September lst.

With respect to the Vehicle and Traffic Law provisions,
it is imperative that the bill be given Executive approval.

VINCENT L. TOFANY
Commissioney of Motor Vahicles

H R. DONOVAN
First Assistant Counsel

JRD/ddt
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NEW YORK STATE POLICE

WILLIAM E. KIRWAN STATE CAMPUS
BUPERINTENDEMT ALBANY, N.Y. 1222€

June 15, 1971

SENATE ASSEMBLY INTRODUCED BY
6374-A Committee on Rules
RECOMMENDATION : Approval

STATUTE INVOLVED: Agriculture and Markets Law, Civil Practice

Law and Rules, Correction Law, Executive
Law, Family Ccurt Act, General Construction
Law, General Municipal Law, Insurance Law; :
Judiciary Law, Labor Law, Lien Law, Penal
Law, Uniform District Court Act, Uniform
Justice Court Act and Vehicle and Trafflc
Law

EFFECTIVE DATE: September 1, 1971

DISCUSSION:

1. Purpose of‘billz

To amend the Agriculture and Markets Law, Civil Practice Law
and Rules, Correction Law, Executive Law, Family Court Act,
General Construction Law, General Municipal Law, Insurance
Law, Judiciary Law, Labor Law, Lien Law, Penal Law, Uniform
District Court Act, Uniform Justice Court Act, and Vehicle
and Traffic Law, in relation to adding thereto certain pro-
visions substantially similar to certain laws repealed by
the Criminal Procedure lLaw, and to conformlng and harmonizing
certain provisions thereof to provisions of the sald Crlmlnal
Procedure Law.

2. Summary of provisions of bill:'

Removes to various other laws sections of the old Code of
Criminal Procedure which were not included in the Crlmlnal
Procedure Law which will become effective September 1, 1971,
and which supplanted the Code of Criminal Procedure. The first
six sections of the bill, for instance, transfers Code of
Criminal Procedure Sections on the duties of public officers
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NEW YORK STATE POLICE

in enforcement of laws relating to animals to the
Agriculture and Markets Law. Bill Section 11 transfers
a large number of Code sections dealing with capital
punishment to the Correction Law, and so on. A table of
these transfers is included in the back of the bill.

Prior legislative history of bill:

None known.

Known position of others respecting bill:

It is believed that this bill was prepared by or under the
supervision of the persons responsible for the revision of

the Penal Law or the Code of Criminal Procedure and is part_

of the official "conforming amendments."

Budget implicatiogns:

None apparent.

Arguments in support of bill:

See four above. These changes following routinely from the
total revision of the Code of Criminal Procedure and were

prepared as part of the process of re-wrltlng the Code 1nto
the new Criminal Procedure Law.

Arquments in cppossition to bill:

None.

Reasons for recommendation:

See six above.

/// Superintendent
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DISTRICT ATTORNEYS ASSOCIA TION

STATE OF NEW YORK

WICE PRESIDENTS SECRETAR
ML CRETARY

FRANK A GUALTIER ELLIOT GOLDEN

{Qnandage} ‘
ROBERT R.MEENAN MURICIPAL BUILDING
iRecklond} - BROOMLYN, N.Y. 11300
BURTON B ROBERTS TEL. 212-643-5100
{Brons}

 TREASURER
- HEMRY P.‘QEWNE
NEW COLRTHOUSE
MINEOLA, N.Y. 11507
TELIS16-PI 21800

EXECUTIVE COMMITTEE

ANGELO L. INGRASSIA
{Qrange)
Chairman
GEORGE Jj. ASPLAND
{Suffoik) ;
JOHN M. BRAISTED. JR. PRESIDENT. -
{Richmon T i
WILLiAK CARN HOSKRIKIK ARRRAKK BURTON B. ROBERYS
CON CHOLAKIS N HROERDXHIRR KO3 851 Grand Concourse
nensselaas) B - i " 5
ARTHUR A. DARRIGRAND HIRXACHE K KITKAK Bronx, New York 10451
(Oreido) IEXRMRKIAC , ; Sy
RICHARD H. DAWSON Tel. 212-LU 8-9500

(Catt 5 )
MICHAEL F.DILLON June 29, 1971
{Erie)
WILLIAM:N. ELLISON
{Schuyler)
EUGENE GOLD
(Kings)‘ .
FRAMK:S::HOGAN . .
{New Yok} - Hon. Michael Whiteman,

O aiaaiy NE Counsel to the Governor

THOMAS - MACKELL™ Executive Chamber

{Queens}

SOHN . O'MARA State Capitol

emen g :

ARNOLD PROSKIN Albany, New York 12224
{Albany)

ALBERT'A:. ROSENBLATT : :

STEPHEN SMTK Re: Senate No. 6374-2 _ G
{Bro } -

rosemimiitlivan An Act to amend the agrlgul;ure ~and
{Chaureuqus) markets law, civil practice law and

CARL A .VERGARI

(Wesrchoster) ' rules, correction law, executive law,
A S family court act, general construction
: law, general municipal law, insurance

law, judiciary law, labor law, lien

LEGISLATIVE. COMMITTEE

RR ARSI law, penal law, uniform district court
an(%ue.)cousn act, uniform justice court act, and
PAUL M. DEMCIO vehicle and traffic law, in relation
R.L‘?,;"s’,‘?é,’m to sad€ing thereto certain provisions
{Richmond) oy
HAMIL TON DOHERTY substantially similar to certain laws
ROBCHTI) R repealed by the criminal procedure_la_.w,,
c;sc;.,h.:a;>c and to conforming and harmonizin‘g certain -
T esichostn) T provisions threof to prov:.s:.ons of the
SPENCER C. FELDMAN said criminal procedure law
ERNEST M. FOUND :
{Gerosen)
ROBERT €. JOMES Dear Mr. Whiteman:
ort
MECHAEL‘I;U‘J_fLER o .
NORMAN L), This is in response to your request for comments
FRED e L UDWIG and recormendations concerning the captioned bill
(Queans) presently pending before the Governor for executlve
JOSEPH MOGAVERO, JR.
{B1sego) ac thn ) ‘
MAURICE NADJARI ) :
(Suffolh) . T
PETER NATARO Please be advised that our Association has
THOMAS PERSICO not considered this legislation, however, I do not
WILLIAM M. POWER, JR. believe that there would be any objection to enactment
{5t. Low i
LOUSS SCHE INMAN of same.
(§uiliven)
DAN SULLIVAN
(Bron!g SULLIVAN, JR
3 ENE F. . .
e mmmmmmmxmmxxum
FRANCIS J. V
gHi FOAHETTHEXE FORELISH
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Hon. Michael Whiteman -2 - ' duney29;:1971; 

I trust that the foregoing will be of some assistance
to you. : g -

Very truly youfs;,: 
/r ; o g . g
ELLIOTT GOLDEN

Secretary
EG:DMM
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-~ certain provisions substantially similar to certain laws repealed by the

‘ {NQTE OPINIONS EXPRESSED BELOW ARE THOSE OF THE Ct
PREPARING THIS REPORT AND NOT THOSE OF THE ASSOC ATION}W ;

REPORT NO. 429
S. 6374-A By: Rules Committee

Senate Committee: Agriculture and Marketing
Effective Date: First day of September next
succeeding the date on which
it shall have become a 1aw.

AN ACT to amend the agriculture and markets. law, c1v1l practlce law
and rules, correction law, executive law, family court act, general con-
struction law, general municipal law, insurance law, 3ud1c1ary law, labor
law, lien law, penal law, uniform district court act, uniform justice
court act, and vehicle and traffic law, in relation to adding thereto

‘criminal procedure law, and to conforming and harmonizing certain pro-
visions thereof to prov1qlons of the said crlmlnai procedure law

Law and Sectlon referred to: Agriculture and Markets Law, C1v11

Practice Law and Rules, Correction Law
Executive Law, Family Court Act, General -
Construction Law, General Mun1c1pa1 Law, :
Insurance Law,. Jud1c1ary Law, Labor. Law,*
Lien Law, Penal Law, Uniform Dlstrlct
Court Act, Uniform Justlce Court Act,
Vehicle and Trafflc Law.; ‘

THIS BILL IS APPROVED INSOFAR
AS IT AMENDS THE CIVIL PRACTICE
LAW AND RULES

“The proposed bill relocates 11l sections of the Code of Criminal
Procedure in other more appropriate chapters of the consolidated laws.
One section of the Code of Criminal Procedure i.e. Section 22-a is to
be incorporated in the Civil Practice Law and Rules asg Section 6330.

Section 22-a vests the Supreme Court with Jurlsdlctlon to enjoln
the sale or distribution of obscene prints and articles. v

As this Committee indicated in an earlier report (No; 366), the
“constitutionality of Section 22-a has been upheld by the Court of

" Appeals and by the Supreme Court of the United States {Burke V. hlngsley
Books, Inc. 208 Misc. 150, 142 N.Y.S. 2d 735, affirmed sub nom. Brown

V. KIngsIey Books, Inc., 1 N.Y. 24 177, 151 N.¥.S. 2 639, affirmed euh
nom., Kingsley Books, inc. v. Brown, 354 U.S. 43¢, _77 S.Ct. 1325, 1 L.

Ed. 2d ).

over
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8. 6374-A

CPLR. :

- C-453

The action provided for by Section 22-a cf;th@kcode:9£~ét}“
Procedure is a civil one and can appropriately be included in

For the above rcasons, this bill is APPROVED INSOFAR AS IT AMENDS
THE CIVIL PRACTICE LAW AND RULES. .

REPORT PREPARED BY THE COMMITTEE ON CIVIL PRACTICE LAW AND RULES (#76)

Scrivener for the Committee: Donald I. Strauber

13
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MITHATL M. MANEY
CHAIRMAM
48 WALL STREET
REW YORK 19068
TEL. MA 25100

THE ASBOCIATION OF THE Ban
OF THE CITY &F NEW YO&K
A2 WEBT dodiee BTRERT
NEW YORK 10086

COMMITTES CN BTATE LESISLATION

Mo BLANKE mICHAUL
SECHETARY

S8 WALL 9TR

CNEW YORK T

June 21, 1971 TEL HaA z-m:m

Dear Mr. Whiteman:

We have received your request £or our vicws , e
on the following bills: S. 54, 2033-&, 4344, 52¢5, , >
5406-A, 5680-A, 5745, 6260, 6374-A, 6488-A, 6496, - . -
6500, 6541, 6612-A, 6632, 6820. e

Please be advised that we have decided not
to submit any reports on the bills

5
-

o~ 4

incerely,

Chairman

Hon. Micinael Whiteman
Executive Chamber
State Capitol

Albany, New York 12224

id
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S- 63 79-A

TO COUNSEL TO THE GOVERNOR

RE: SENATE 6374-A
ASSEMBLY

Inasmuch as this bill does not appear to involve
a legal problem nor to relate to the functions of the
Department of law, I am not commenting thereon. However,
if there is a particular aspect of the bill upon which

you wish comment, please advise me,

IOUIS J. LEFKOWITZ
Dated: June 9, 1971 Attorney General
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Window Title

NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI. Sec 1

BILL NUMBER: S114

SPONSOR: DEFRANCISCO
PURPOSE :
To provide a new sliding scale for the allowable compensation for

providing bail bonds.

SUMMARY OF PROVISIONS:

This bill would amend Section 6804 (a) of the Insurance Law to provide a
new sliding scale for bail bonds. Under existing law, the allowable
premium is 5% of the first $1,000 of bail posted, 4% for the next $1,000
posted, and 3% for any amount in excess of $2,000.

This bill would allow premiums of up to 10% of the first $3,000 of bail

posted, 4% for the next $7,000 posted, and 6% for any amount in excess
of $10,000.

JUSTIFICATION:

The bail bond premiums presently provided for by law have been the same
for decades. Bail bond premiums in over 40 states are at least 10% and
rise to 15% in certain instances. New York has the lowest bail bond
premium rates in the United States.

Existing low bail bond rates provide a disincentive for bail agents to
risk writing bail bonds because of the minimal premiums. A premium
increase would be an incentive to assume more risk by bonding agents.
More importantly, the greater availability of bail bonds will result in
a decrease in the number of persons who are held in county jails pending
trial, and thereby eliminate jail overcrowding. In addition, there will
be a positive revenue source to the State because of the tax which is
provided for on all insurance premiums.

LEGISLATIVE HISTORY: S.4643 of 1995-96 (passed Senate).

FISCAL IMPLICATIONS: Some increased revenue to the State.

EFFECTIVE DATE: Immediately.
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STATE OF NEW YORK

114

1997-1998 Regular Sessions

IN SENATE

(Prefiled)
January 8, 1997
Introduced by Sen. DeFRANCISCO -- read twice and ordered printed, and
when printed to be committed to the Committee on Insurance

AN ACT to amend the insurance law, in relation to the premium or compen-
sation for giving bail bond or depositing money or property as bail

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Subsection (a) of section 6804 of the insurance law is
amended to read as follows:

(a) The premium or compensation for giving bail bond or depositing
money or property as bail shall not exceed [£isxe] ten per centum of the
amount of such bond or deposit in cases where such bonds or deposits do
not exceed the sum of [eme] three thousand dollars. Where such bonds or
deposits exceed the sum of [ere] three thousand dollars, the premium
shall not exceed [£iwxe] ten per centum of the first [eme] three thousand
dollars and [£feux] eight per centum of the excess amount over [ere]
three thousand dollars up to [£we] ten thousand dollars and [£hxee] six
per centum of the excess amount over [twe] ten thousand dollars. In
cases where the amount of the bond or deposit is less than two hundred
dollars a minimum premium of ten dollars may be charged.

§ 2. This act shall take effect immediately.

EXPLANATION--Matter in italics (underscored) is new; matter in brackets
[—] 1is old law to be omitted.
LBD00622-01-7
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NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(f)

BILL NUMBER: A586

SPONSOR: Feldman

PURPOSE OF THE BILL:
To provide a new sliding scale for the allowable compensation for
providing bail bonds.

SUMMARY OF SPECIFIC PROVISIONS:

This bill would amend Section 6804 (a) of the Insurance Law to provide a
new sliding scale for bail bonds. Under existing law, the allowable
premium is 5% of the first $1,000 of bail posted, 4% for the next $1,000
posted, and 3% for any amount in excess of $2,000.

This bill would allow premiums of up to 10% of the first $3,000 of bail
posted, 4% for the next $7,000 posted, and 6% for any amount in excess
of $10,000.

JUSTIFICATION:

The bail bond premiums presently provided for by law have been the same
for decades. Bail bond premiums in over 40 states are at least 10% and
rise to 15% in certain instances. New York has the lowest bail bond
premium rates in the United States.

Existing low bail bond rates provide a disincentive for bail agents to
risk writing bail bonds because of the minimal premiums. A premium
increase would be an incentive to assume more risk by bonding agents.
More importantly, the greater availability of bail bonds will result in
a decrease in the number of persons who are held in county jails pending
trial, and thereby eliminate jail overcrowding. In addition, there will
be a positive revenue source to the state because of the tax which is
provided for on all insurance premiums.

FISCAL IMPLICATIONS: Some increased revenue to the state.

PRIOR LEGISLATIVE HISTORY: In 1996, the bill was referred to the
Insurance Committee

EFFECTIVE DATE: Immediately
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STATE OF NEW YORK

586

1997-1998 Regular Sessions

IN ASSEMBLY

(Prefiled)
January 8, 1997
Introduced by M. of A. FELDMAN -- read once and referred to the Commit-
tee on Insurance

AN ACT to amend the insurance law, in relation to the premium or compen-
sation for giving bail bond or depositing money or property as bail

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Subsection (a) of section 6804 of the insurance law is
amended to read as follows:

(a) The premium or compensation for giving bail bond or depositing
money or property as bail shall not exceed [£isxe] ten per centum of the
amount of such bond or deposit in cases where such bonds or deposits do
not exceed the sum of [eme] three thousand dollars. Where such bonds or
deposits exceed the sum of [ere] three thousand dollars, the premium
shall not exceed [£iwxe] ten per centum of the first [eme] three thousand
dollars and [£feux] eight per centum of the excess amount over [ere]
three thousand dollars up to [£we] ten thousand dollars and [£hxee] six
per centum of the excess amount over [twe] ten thousand dollars. In
cases where the amount of the bond or deposit is less than two hundred
dollars a minimum premium of ten dollars may be charged.

§ 2. This act shall take effect immediately.

EXPLANATION--Matter in italics (underscored) is new; matter in brackets
[—] 1is old law to be omitted.
LBD00622-01-7

Add. 41



© O~NOOT b W NP

e =
N P O

=
o Ulh W

i
o ~

[ERN
©

NN DNDNDN
O~ wpNDEF O

N
(op]

NN
o

W N
o ©o

w
[

w w
w N

w
=~

w W
o o1

w
~

w w
© 0o

Statement of Principles Regarding
Property and Casualty
Insurance Ratemaking

(Adopted by the Board of Directors of the CAS May 1988)

The purpose of this Statement is to identify and describe principles applicable to the
determination and review of property and casualty insurance rates. The principles in this
Statement are limited to that portion of the ratemaking process involving the estimation of costs
associated with the transfer of risk. This Statement consists of four parts:

I. Definitions
II. Principles
I1I. Considerations
IV. Conclusion

The principles contained in this Statement provide the foundation for the development of
actuarial procedures and standards of practice. It is important that proper actuarial procedures
be employed to derive rates that protect the insurance system’s financial soundness and promote

equity and availability for insurance consumers.

Although this Statement addresses property and casualty insurance ratemaking, the
principles contained in this Statement apply to other risk transfer mechanisms.

1. Definitions

Ratemaking is the process of establishing rates used in insurance or other risk transfer
mechanisms. This process involves a number of considerations including marketing goals,
competition and legal restrictions to the extent they affect the estimation of future costs associated
with the transfer of risk. This Statement is limited to principles applicable to the estimation of these
costs. Such costs include claims, claim settlement expenses, operational and administrative
expenses, and the cost of capital. Summary descriptions of these costs are as follows:

e Incurred losses are the cost of claims insured.

e Allocated loss adjustment expenses are claims settlement costs directly assignable to
specific claims.

e  Unallocated loss adjustment expenses are all costs associated with the claim settlement
function not directly assignable to specific claims.

e Commission and brokerage expenses are compensation to agents and brokers.

e Other acquisition expenses are all costs, except commission and brokerage, associated
with the acquisition of business.

e Taxes, licenses and fees are all taxes and miscellaneous fees except federal income taxes.

e DPolicyholder dividends are a non-guaranteed return of premium charged to operations as

an expense.
e  General administrative expenses are all other operational and administrative costs.

e The underwriting profit and contingency provisions are the amounts that, when considered
with net investment and other income, provide an appropriate total after-tax return.
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Statement of Principles Regarding Property and Casualty Insurance Ratemaking

II. Principles

Ratemaking is prospective because the property and casualty insurance rate must be
developed prior to the transfer of risk.

Principle 1: A rate is an estimate of the expected value of future costs.
Ratemaking should provide for all costs so that the insurance system is financially sound.
Principle 2: A rate provides for all costs associated with the transfer of risk.

Ratemaking should provide for the costs of an individual risk transfer so that equity among
insureds is maintained. When the experience of an individual risk does not provide a credible
basis for estimating these costs, it is appropriate to consider the aggregate experience of similar
risks. A rate estimated from such experience is an estimate of the costs of the risk transfer for
cach individual in the class.

Principle 3: A rate provides for the costs associated with an individual risk transfer.

Ratemaking produces cost estimates that are actuarially sound if the estimation is based on
Principles 1, 2, and 3. Such rates comply with four criteria commonly used by actuaries:
reasonable, not excessive, not inadequate, and not unfaitly discriminatory.

Principle 4: A rate is reasonable and not excessive, inadequate, or unfairly discriminatory
if it is an actuarially sound estimate of the expected value of all future costs associated with an
individual risk transfer.

I11. Considerations

A number of ratemaking methodologies have been established by precedent or common
usage within the actuarial profession. Since it is desirable to encourage experimentation and
innovation in ratemaking, the actuary need not be completely bound by these precedents.
Regardless of the ratemaking methodology utilized, the material assumptions should be
documented and available for disclosure. While no ratemaking methodology is appropriate in all
cases, a number of considerations commonly apply. Some of these considerations are listed
below with summary descriptions. These considerations are intended to provide a foundation
for the development of actuarial procedures and standards of practice.

Exposure Unit

The determination of an appropriate exposure unit or premium basis is essential. It is desirable
that the exposure unit vary with the hazard and be practical and verifiable.

Data

Historical premium, exposure, loss and expense experience is usually the starting point of
ratemaking. This experience is relevant if it provides a basis for developing a reasonable
indication of the future. Other relevant data may supplement historical experience. These other
data may be external to the company or to the insurance industry and may indicate the general
direction of trends in insurance claim costs, claim frequencies, expenses and premiums.

Organization of Data

There are several acceptable methods of organizing data including calendar year, accident year,
report year and policy year. Each presents certain advantages and disadvantages; but, if
handled properly, each may be used to produce rates. Data availability, clarity, simplicity, and
the nature of the insurance coverage affect the choice.
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Statement of Principles Regarding Property and Casualty Insurance Ratemaking

Homogeneity

Ratemaking accuracy often is improved by subdividing experience into groups exhibiting similar
characteristics. For a  heterogeneous product, consideration should be given to
segregating the experience into more homogeneous groupings. Additionally, subdividing or
combining the data so as to minimize the distorting effects of operational or procedural changes
should be fully explored.

Credibility

Credibility is a measure of the predictive value that the actuary attaches to a particular
body of data. Credibility is increased by making groupings more homogeneous or by increasing
the size of the group analyzed. A group should be large enough to be statistically reliable.
Obtaining homogeneous groupings requires refinement and partitioning of the data. There is a
point at which partitioning divides data into groups too small to provide credible patterns. Fach
situation requires balancing homogeneity and the volume of data.

Loss Development

When incurred losses and loss adjustment expenses are estimated, the development of
each should be considered. The determination of the expected loss development is subject to the
principles set forth in the Casualty Actuarial Society’s Statement of Principles Regarding
Property and Casualty Loss and Loss Adjustment Expense Reserves.

Trends

Consideration should be given to past and prospective changes in claim costs, claim
frequencies, exposures, expenses and premiums.

Catastrophes

Consideration should be given to the impact of catastrophes on the experience and procedures
should be developed to include an allowance for the catastrophe exposure in the rate.

Policy Provisions

Consideration should be given to the effect of salvage and subrogation, coinsurance,
coverage limits, deductibles, coordination of benefits, second injury fund recoveries and other
policy provisions.

Mix of Business

Consideration should be given to distributional changes in deductibles, coverage
limitations or type of risks that may affect the frequency or severity of claims.

Reinsurance
Consideration should be given to the effect of reinsurance arrangements.
Operational Changes

Consideration should be given to operational changes such as changes in the underwriting
process, claim handling, case reserving and marketing practices that affect the continuity of the
experience.

Other Influences

The impact of external influences on the expected future experience should be considered.
Considerations include the judicial environment, regulatory and legislative changes, guaranty
funds, economic variable, and residual market mechanisms including subsidies of residual
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market rate deficiencies.
Classification Plans
A propetly defined classification plan enables the development of actuarially sound rates.
Individual Risk Rating

When an individual risk’s experience is sufficiently credible, the premium for that risk
should be modified to reflect the individual experience. Consideration should be given to the
impact of individual risk rating plans on the overall experience.

Risk
The rate should include a charge for the risk of random variation from the expected costs. This
risk charge should be reflected in the determination of the appropriate total return consistent with
the cost of capital and, therefore, influences the underwriting profit provision. The rate should also

include a charge for any systematic variation of the estimated costs from the expected costs. This
charge should be reflected in the determination of the contingency provision.

Investment and Other Income
The contribution of net investment and other income should be considered.
Actuarial Judgment

Informed actuarial judgments can be used effectively in ratemaking. Such judgments may
be applied throughout the ratemaking process and should be documented and available for
disclosure.

IV. Conclusion

The actuary, by applying the ratemaking principles in this Statement, will derive an estimation
of the future costs associated with the transfer of risk. Other business considerations are also a part
of ratemaking. By interacting with professionals from various fields including underwriting,
marketing, law, claims, and finance, the actuary has a key role in the ratemaking process.
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The premium or compensation for giving bail bond or depositing money or property as bail shall not exceed ten per centum
of the amount of such bond or deposit in cases where such bonds or deposits do not exceed the sum of three thousand
dollars. Where such bonds or deposits exceed the sum of three thousand dollars, the premium shall not exceed ten per
centum of the first three thousand dollars and eight per centum of the excess amount over three thousand dollars up to ten
thousand dollars and six per centum of the excess amount over ten thousand dollars. In cases where the amount of the bond
or deposit is less than two hundred dollars a minimum premium of ten dollars may be charged.

Thus, Ins. Law § 6804 sets the maximum premium that an insurer may charge an insured for all costs, including the commission paid to the
bail bond agent. In OGC Opinion 2002-264.1 (NILS) (October 15, 2002), the Office of General Counsel of the Department (the Department)
opined that:

In McKinnon v. International Insurance Company et al., 182 Misc.2d 517, 704 N.Y.S.2d 774 (Sup. Ct. N.Y. Co. 1999), the court
construed N.Y. Ins. Law § 6804(a) & (b)(1) (McKinney 2000) to “clearly provide that the ‘premium or compensation’ may not’
‘directly or indirectly’ be greater than the maximum premium permitted by the statute.” Id . at 777. (Emphasis added). The
use of the disjunctive by the court (i.e., premium or compensation) in combination with the term compensation used in N.Y.
Ins. Law § 6804(b)(1) (McKinney 2000), provides support for the conclusion that a bail bond agent is not prohibited from
charging or receiving a fee for providing a service to a criminal defendant out on bail so long as the aggregate of premium
and fee charged or received by the bail bond agent does not exceed the permissible “compensation” for giving a specific bail
bond pursuant to N.Y. Ins. Law § 6804(a) & (b)(1) (McKinney 2000).

Thus, a commission paid to a bail bond agent is considered a cost to be covered by the insurer out of the premium, and the commission
paid to an agent may not be either directly or indirectly greater than the maximum compensation permitted by Ins. Law § 6804.

Although it is not clear from the facts that the inquirer reported exactly what transpired to precipitate the inquirer’s questions, the inquirer
did mention the court’s apparent intervention at a hearing held pursuant to N.Y. Crim. Law § 520.30(1) (McKinney 2009). The inquirer
questioned the outcome of that hearing, which resulted in the criminal court judge returning to the indemnitor funds that the indemnitor
had tendered to the inquirer, the bail bond agent, in support of the bail bond transaction. The inquirer requested the Department to opine
on the inquirer’s contractual right to a commission.

Generally, the bail bond contract between the bail bond agent and the insurer controls basic elements of the contract such as when
payment is due. In regard to the issue of when an insurance producer earns his or her commission, in OGC Opinion 2004-0233 (NILS)
(September 23, 2004), the Department opined:

New York courts have generally held that, absent an agreement to the contrary, a licensed agent or broker earns its
commission when it brings about the relationship of insurer and insured. . . . In accordance with this principle, absent an
agreement to the contrary, the agency earned the commission pertaining to this policy, including the renewals thereof, when
the policy was placed.

This same rule should apply to a bail bond agent. Because it is not clear from the facts the inquirer reports whether the inquirer had placed
a bail bond contract with an insurer, or had an agreement specifying otherwise, the Department cannot advise whether the inquirer is
entitled to a commission in this case.

2. Power of Attorney Documents

The Insurance Department only opines on insurance law issues. Because the “power of attorney” form about which the inquirer asked is
not governed by the New York Insurance Law, the Department will not opine on this issue.

For further information, one may contact Senior Attorney Susan Dess at the New York City office.

About DFS Contact DFS Reports & Publications Licensing Laws and Regs Connect With DFS
Mission & Leadership (800) 342-3736 Weekly Bulletin Insurers NYCRR n

Who We Supervise File a Complaint Circular Letters DFS Portal NYS Laws

Annual Reports Freedom of Information Industry Letters Banks & Trusts

DFS Newsroom Law (FOIL) Insurance Exam Reports  Financial Services 1.1

Public Hearings Report Fraud CRA Exam Reports Mortgage Industry —

External Appeals

Accessibility Language Access Contact Us Disclaimer Privacy Policy Site Map PDF Reader Software

Add. 47





